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1 | 
Charles O Hara, Eſq; Appellant. WH 


Sir Robert Adair, Bar Reſpondent. 
The Reſpondent's CASE. 


Helim O Neil, deceas'd, became bound with Sir Maurice Euftace, Bar“. d, to Sir 

Arthur Rowdon for 100 1 the proper Debt of the ſaid Sir Maurice, in diſcharge whereof 

the ſaid O Neil paid Sir Arthay 160 J. and the ſaid O Neil became bound with the faid 

Sir Maurice to Charles Grolier in 200 l. conditioned for Payment of 1001. on Account 
whereof the ſaid O Neil paid 170 J. for Principal, Intereſt and Coſts. 

The ſaid O Neil being likewiſe bound with Sir Maurice in 5001. conditioned for P of 


ayment 
1001. to Nathaniel King, Judgment was thereupon obtain'd, and Goods of the ſaid O NeiPs ta- 
ken in Execution, and fold by the Sheriff for 700. 


The ſaid O Neil filed his Bill in the Court of Exchequer in Ireland againſt the ſaid Sir Maurice 
Euſl ace to be relieved againſt the ſaid ſeveral Securities; to which Sir Maurice having put in 
his Anſwer, the Court, on hearing the Cauſe, decreed, that an Account ſhould be taken of 
what was due to the ſaid O Neil for Principal, Intereſt and Coſts; and the Maſter having made 
his Report, and certify'd there was due for the ſaid ſeveral Sums of 160/.- 15ol. and 0 J. and 
the Intereſt thereof ro December 1699 the Sum of 6491. the Court decreed the ſaid Sir 
Maurice Euſtace to pay the ſame to the ſaid O Neil, with Intereſt for the ſaid Principal Sums of 
160 J. 170 l. and fol. till paid, and 367. 6s. Colts. | 

The ſaid Sir Maurice Euſtace being indebted to the ſaid O Neil in 2001. he, for ſecuring the 
Payment thereot, executed a Bond to one Edward Kellie, in truſt for O Neil, of the Penalty of 
4001. conditioned for Payment of 2001, and Judgment was thereupon enter'd up, and Sir 
Maurice being further indebted to O Neil by Bond of the Penalty of 301 J. conditioned for Pay- 
ment of 1570 J. Judgement was enter'd up for the ſaid Penalty. 

Thar the ſaid O Neil being indebted to the Executors of Conflantine Magenuis in 175 J. he, 
by Deed, charged theſe Securities with Payment of the ſaid 175 J. and Intereſt; and the ſaid 


Neil being likewiſe indebted ro Roſe Reiley in 2001. he, for ſecuring the Payment thereof, 
aſſigned to her the ſaid two Judgments, and the ſaid Decree. - 


he ſaid O Neil made his Will, and thereof appointed Fobn O Neil and Tully O Neil Execu- 
tors, and gave 401. to the ſaid Tully, 30. to Hugh O Neil, and 20 J. to Patrick Connor, and 
ſoon after died; and the ſaid Will was duly proved by the ſaid John O Neil. 


The ſaid Jobn O Neil and Tully O Neil, in Conſideration of 3601. aſſigned to the ſaid Appel- 
lant, his Executors, Adminiſtrators and Aſſigns, the ſaid two Judgments and Decree, and all the 
Moniesdue thereon, ſubject to the ſaid Debt due to the Executors of Magenuis, and the Debt 
due to Roſe Reiley, and the Legacies devis'd by the Will of the ſaid Phelim O Neil. 

The ſaid Roſe Reiley, in Conſideration of 1570 J. paid to her by the Appellant, aſſigned to 
him, his Executors, Adminiſtrators and Aſſigns, all her Right to the ſaid eee and el 

The Executors of the ſaid Phelim O Neil, at the time of executing the Aſſignment to the Ap» 
pellant, deliver'd to him not only the Bonds and Securities mentioned in rhe Aſſignment, but 
likewiſe ſeveral other Bonds and Serurities, which were cancell d, as having been paid and ſatisfied 
but no Aſſignment was executed to the Appellant but of the ſaid two Judgments and Decree. 
That by an Act of the Parliament made in /reland, entitled an Ad for the Relief. of the Cre- 
ditors of Sir Maurice Euſtace, deceas'd, by Sale of bis Eſtate, or a ſufficient Part thereof, fbr Pay- 
ment of bis Debts, all his the ſaid Maurice's Eſtate was veſted in Truſtees therein named, to be 


ſold for Payment of his Debts, which Truſtees were thereby impower'd to hear and determine 
the Claims of the ſaid Creditors. | 


The Appellant intending to diſpoſe of his Demands upon the Eſtate of the ſaid Sir Maurice 
Euſtace, fram'd a Liſt of the ſeveral Incumbrances he claim'd thereon, with this Title, Debrs 
due and chargeable on the Eſtate of the late Sir Maurice Euſtace, dec. which by ſeveral Decrees + 
and Conveyances came to Phelim O Neil, and aſſigned by the Executors of the ſaid Phelim to. 
Charles O Hara, E/; and the fame were ſwell'd up in the whole to above 7000 J. 

The Appellant being a Priſoner in the Marſpalſes of the Four Courts in Dublin, prevailed on 
the Reſpondent to lend him 400 /. wherewith he diſcharg*d ſome Executions which were ſucd 
out againſt him, but being deſirous to go into the Countrey for ſome time, he executed an 
Aſſignment to all the Claims and Demands he had upon the ſaid Sir Maurice Exftace's Eſtate: to, 
the Marſhal of the ſaid Priſon, as a Security for his ſurrendring himſelf to Priſon by a certain 
Day, and all the ſaid Securities were left in the Hands of the ſaid Marſhal. _ ag ? 
The Appellant ſoon afterwards ſhew'd the Reſpondent the ſaid Liſt of his Demands upo 
the Eſtate of the ſaid Sir Maurice Euftace, and aſſured the Reſpondent they were all juſtly due, — 
wore prior to any other [ncumbrances upon the Eſtate, and as the Reſpondent had ſuffer'd much 
on his Account, and been a good Friend to bim, he ſaid he was inclin'd to diſpoſe of thoſe 


| Debts and Securities to him at an eaſy Rate, aſſuring bim that all the Sums mention'd in the 5 


ſaid Liſt were compriz'd in the ſaid Decree, except the two Judgments for 400 J. and 301 . 
and to induce the Refpondent to give the greater Credit to him, he ſhew'd the Reſpondent a 
Draught of a Claim drawn by Council, to be exhibited to the Truſtees nam d in the faid Act, 
whereby his ſeveral Demands upon that Eſtate were alledg'd to be near 8000 J. the Reſponde 
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for ſome time n+ | to 
entir the Inregri 
1 . thoſe how 
ſaid Sir Maurice Enflace's Eftate, he at length | 
Janet (without ſecing the Securities or Papers wh: 
ſaich Marſhal) for the Purchaſ of the and Demands for 35 00 /. 
ment thereof, 
he Ref by Articles covenanted to to the Appellant and h | 
Houſes in Dublin, as and for 2400 J. Part of the ſaid 35004. and executed a Bond to him of 
the Penalty of 2100 J. condition'd for the Payment of 1100/7. on the eighth of September then 
next, with a Warrant of Attorney, to confeſs Judgment upon the ſaid Bond. And 
The Appellant did the ſame Day by Deed afſign all bis Claims and __— the ſaid 
Sir Maurice Euflace's Eſtate to the Reſpondent, his Executors, Adminiftrators and Aſſigns, 
The Reſpondent having got a Copy of the Claim that was intended to be given in by the 
Appellant to the ſaid Truſtees, and apprehending the Appellant had been well entitled to the 
ſeveral Debts mentioned in that Claim, the Reſpondent on the 24th of March, exhibited a 


pellant inſiſted he had a Right to, being above 7000 . | 

The Appellant having ſurrender'd himſelf a Priſoner, according to his Agreement z the Mar- 
ſhal by his Direction, delivered up all the Papers and Writings depoſited in his Hands, to the 
Reſpondent, or his Agent; and the Reſpondent having directed the ſame to be laid before 
his Council, he upon Peruſal thereof, and comparing them with the ſaid Liſt, was of Opi- 
nion, that the Reſpondent had been greatly impoſed upon, elpecially, 

For that in the Liſt, the ſeveral Debts following are mentioned, as due by the ſaid Sir 
Maurice Euftace, and as aſſigned to the Appellant, viz. 401 J. 75. 10 d. 885 J. 295 J. 1180l. 
and 603 J. 10s, amounting in the whole to the Sum of 3164 J. 175. 10d. It does not 
appear, that any one of theſe Debts were aſſigned to the Appellant, or that be had any Man- 
ner of Title to the ſame. Beſides, 

By the Lift, the Appellant charges no leſs than 12511. 95s. 4d. due for Principal and In- 
tereſt upon the ſaid Judgment of 400 J. and the Sum of oz J. 16s. 10 d. for Principal and 
Intereſt upon the Judgment of 3014. Whereas thoſe Judgments being recovered, for penal 


Sums can bear no Intereſt; ſo that in theſe two Articles, there is charged no leſs than the 


June 6, 17210. 


- Jant for 22001. conditioned for the Payment of 1100 


Sum of 1470 J. more than is recoverable upon the ſaid Judgments; and the Appellant did aſ- 
ſure the Reſpondent, that theſe two Judgments were included in the ſame Decree, and were 
thereby declared to bear Intereſt, but no ſuch Decree appears. | 
The Appellant likewiſe charges by the ſaid Lift, Intereſt due, not only upon the ſeveral 
principal Sums decreed to be paid by the ſaid Decree, but upon the Intereſt then due and in 
Arrearz whereas the Decree directs Intereſt only to be paid for the ſeveral Sums of 160 J. 1507. 
and 0 - 1 ** mentioned, whereby there was charged by the ſaid Liſt much more than 
was really due. | 
The Reſpondent on this applied to the Defendant to produce proper Vouchers for the ſeve- 
ral Debts ſaid to be due to him by the ſaid Sir Maurice Euface, there appearing by the Pa- 
por produced no regular Vouchers of theſe Demands, nor any right to them, it due in the 
erſon of the Appellant; but the Appellant tho? he ſtill inſiſted there was above 70001. due, 
yet declined to look out for proper Vouchers, or to give the Reſpondent any Aſſiſtance in 
making out his Claim before the ſaid Truſtees, Fe 
The Reſpondent thereupon brought his Bill in the Court of Chancery. in Ireland againſt 
the Appellant, to be relieved againſt the ſaid Bond, given by the Reſpondent to the Appel- 
and to ſet aſide the Articles entred in- 
to for conveying the ſaid Houſes in Dublin, in regard, that the greateſt Part of the Debts, 
which the Appellant aſſigned to the Reſpondent as the Conſideration of ſuch Bond and Ar- 


ticles, were really not due, nor had the Appellant any Right to the ſame; and offered, that 
the Appellant ſhould be at Liberty to proſecute the ſaid Claim before the [Truſtees - in the 


the ſaid 
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Reſpondent's Name, and that the Appellant ſhould have the Benefit thereof. | 

The Appellant put in three Anſwers,. and admitted, he delivered to the Reſpondent ſuch 
a Liſt of Debts, but deny'd, that he ſold or aſſigned the faid Debts by ſuch Liſt, and inſiſt- 
ed, that he only agreed to aſſign what Right he had to the ſeveral Debts and Incumbrances 
upon the ſaid Sir Maurice Euface's Eſtate, by Aſſignment from the O Neils and Roſe Reiley, 


and deny'd he declar'd the Debts in the ſaid Liſt were all due. 


Pending this Suit, the Reſpondent was obliged to bring on his Claim to a Hearing before 
ruſtees, who directed an- Account to be taken of what was due upon the ſaid ſe- 
veral Securities, claimed by the Reſpondenty and tho“ the Lift of the Debts agreed to be aſ- 
ſigned to the Reſpondent, amounted to above 7000 J. yet the ſaid Truſtees found no more 
to be due than about 15607. and of that, not above 0 or 607. was recoverable, by reaſon 
of prior Incumbrances, and one of the ſaid Judgments aſſigned to the Reſpondent Ay Sn 
by one Sherlock, by Virtue of an Aſſignment thereof made to him by the ſaid Pheimm O Neil, 
and the Money due thefeupon was accordingly decreed to the ſaid Sherlock. 

Thar the Appellant filed a croſs Bill againſt the Reſpondent, to have a 


Diſcovery of the 


Agreement betwixt him and the Appellant, and to have a Writ of ne exeat Regnum againſt 
the Reſpondent, which being granted, was afterwards diſcharged upon the Reſpondent's put 
| ting an Anſwer to the ſaid Bill, much to the ſame Effect with his original Bill. 


hat the Reſpondent having reply'd to the Appellant's Anſwers to the original Bill, Iſue 
ſes were examined on both Sides, and Publication being regu- 
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Claim in his own Name before the ſaid Truſtees, and claimed the ſeveral Sums, which the Ap- 


larly 


July 6, 1714. 


Order. 


Nov. 10, 1724. 


Nov. 18, 1724. 


141 , 

lrly piſſed, the aid Cauſe came to be heard before the late Lord Chancellor of Ireland, and 
it appearing that the Lift of the Debts claim d by the Appellant, was deliver'd to the Reſpon- 
dent before any Agreement made, and that the Appellant decler'd all thoſe Debrs were real! 
due, and that he had « Right to them, and that 7000 /, would thereupon be . 
and that upon theſe Aſſurances the R enter'd into an Agreement with him ; «nd it ap- 
pearing, that the Reſpondent had no Title to great Part of thoſe Debts, and tho“ the Tru- 
ſtees had decreed about 15001. due upon all the faid Securities, yet not above 60 J. of that 
cou'd be receiv'd, His Lordſhip therefore Decreed, that the Articles h d into by the Ne- 
22 bearing Date the 111h of March, 1719, ſhould be ſet afide, as being obtained by 

rand and Deceit z And that the Appellant deliver up the ſaid Avticles to the Reſpondent 
to be cancelled ; and awarded a perpetual Injunflion to flay the Appellant's Proceedings again the 
Reſpondent at Law, upon the Judgment obtained by the Appellant again the Reſpondent upon the 
ſaid Bond, and that the llant ſhould acknowledge Satisfaftlion on the Record of the ſaid 
Judgment; and the Reſponderit was thereby at Liberty to make up and enrol bis Decree with 
Cofls 


On the Appellant's Petition, the ſaid Cauſe was order'd to be reheard the firſt Hearing Day 
in Michaelmas Term then next. | 
The Appellant afterwards petitioned for Liberty to exhibit Articles to the Credit of Thomas 
Philips and Thomas Reed, tho“ he had before croſs-examined Philips to Queſtions tending to the 
Merits of the Cauſe, and alſo for Liberty to examine in the croſs Cauſe, and that the ſame 
might be heard on the Day appointed for the rehearing z but his Lordſhip refuſed the ſame. 
he Appellant's Clerk in Court again prayed Leave to exhibit Articles to examine into the 
Character of the ſaid Thomas Reed and Thomas Philips, two Witneſſes examined for the Reſpon- 
dent, which his Lordſhip likewiſe refuſed. 

Upon Motion of the Appellant's Council, his Lorpſhip order'd the Reſpondent to produce- 
all Deeds and Papers which were read before on the hearing of this Cauſe. 

The Cauſe was reheard, and the Lord Chancellor was pleaſed to affirm his former Decree, 
with this Alteration, That the Appellant ſhould have the Benefit of the Claim before the 
Truſtees of the ſaid Sir Maurice Euface's Eſtate. TE 

The Appellant has appealed againſt the ſaid Decrees, Orders and Proceedings; but the Re- 
ſpondent humbly hopes your Lordſhips will find no Cauſe to reverſe or alter the ſame, for the 
following Reaſons, among many others: 

For that the Reſpondent was led by the Appellant into the ſaid Agreement by manifeſt Fraud 
and Miſrepreſentation, the Appellant having given him repeated Aſſurances, that there was 
7000 I. and upwards, due to him from the Etare of the ſaid Sir Maurice Euſtace, and having 
framed the ſaid Liſt of Debts, the better co impoſe on the Appellantz and yet when the Claim 
came to be heard and determin'd by the Truſtees, it appear'd there was not above 1500 J. due, 
and of that Sum not even 1001. recoverable, by Reaſon of prior Incumbrances. 5 | 

For that at the Time of the Agreement ſeveral of the Securities and Vouchers remain'd in 
the Marſhal's Hands, and were not ſeen by the Reſpondent or his Agent till ſome time after 
ſo that the Agreement was enter'd into by the Reſpondent barely on the Appellant's —_— 


and aſſuring him, that all he Sums mention'd in the Liſt were really and bona fide due, a 


that they-were all comptiꝝ d in and ſecur'd by the ſaid Decree, except the Sums recover'd by 
the two Judgmemts, of which the Appellant produc'd Copies z and even one of thoſe Judgments 


Was by the Truſtees decreed to Sberloct, who had a per Aſſignment thereof from O Neal, the 


I. 


Perſon at whaſe Suit the ſaid Judgment was originally obtain d. 
For that there was no Foundation for allowing the Appellant Liberty to exhibit Articles to 


the Credit of the Reſppndent's Witneſſes, ſince the Appellant had before croſs-examin'd one 
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of theſe Witneſſes, to Qꝑeſtions tending to the very Merits of the Cauſe, and thereby waved 
all Objections to his Credit, and the Appellant did not attempt to impeach or queſtion their 
Credit rill after the hearing of the Gault | / 

For that there was no Reaſon or Colour to allow the Appellant Liberty to examing/Witneſ- 
ſes on his Croſs- Bill, aſter Publication had been paſſed, and a full Hearing had in the original 
Cauſe, eſpecially” if it be conſider'd, that all the Matters mention'd or alledg'd in the Croſs 
Bill had been put in Iſſue before in the original Cauſe, and therefore the Appellant's Applicati- 
on for that Purpoſe was juſtly refus'd, and agreeably to the Practice of Courts of Equity. 


Since then the Appellant, in return to great Favours received from the Reſpondent, made 
this Attempt to impoſe upon him, by making out a ſham Liſt of Debts, and aſſuring 
bim they were all juſtly due, when be knew at the ſame time they were not due; ſince 
the Agreement with the Appellant was made upon the Aſſurances of the Juſtice of theſe 
Debts, and that the Reſpondent had a Right to them, which now proves to be direfly 
otherwiſe z fince no Hardſhip is done to the Appellant, becauſe he bas the Benefit of the 
Claim made by the Reſpondent, and thereby recovers as much as he could have done had 
no Agreement been made; ſince, on the other Hand, great Injuſtice would have been 
done to the Reſpondent, by obliging bim to perform bis Agreement, by which he would 
pay 35001. for that which wont yield 1001. and fince he was drawn into this Agree- 
ment by the Artifice and Fraud of the Appellant, the Reſpondent bumbly bopes the ſaid 
Decrees and Orders ſhall be affirmed, and the ſaid Appeal diſmiſi'd with Coſts. 


C. TALBO r, 
WIII. HAMILTON. 
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